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Preliminary Comments

The Family Solutions Group (FSG) https://www.familysolutionsgroup.co.uk/ is a multi-disciplinary group of professionals with considerable
experience supporting separated parents and their children, set up in 2020 by the then Mr Justice Cobb. Now the President of the Family Division, Sir
Stephen Cobb continues to support the work of the FSG as do other key individuals such as the Children’s Commissioner, Dame Rachel de Souza.
This response has been prepared by a sub-group of the FSG comprising solicitors, barristers, mediators (including mediators who meet with children),

an academic, a psychologist and a judge (list of members below).

Rather than focusing on court battles, the FSG advocates for a system that supports families from the moment that a relationship breaks down,
whether the parents are married or cohabiting. It promotes the rights of the child in family separation and seeks to ensure that parents and children
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can find the right resources for their needs, ideally outside of applications to the family court where safe to do so. In all our work, we seek to promote
child-centred, child-inclusive approaches to family separation. This response has therefore been prepared through the lens of the child’s needs
primarily, as well as their parents, married or unmarried.

We fully support the government’s four principles underpinning the consultation, especially the first: ‘prioritising fair outcomes for children’ which
includes ‘placing their welfare at the centre of decision making’. In current family law (as we set out below) too often the child’s welfare is overlooked
in financial disputes between parents, despite it being a statutory factor within divorce legislation concerning finances (Matrimonial Causes Act 1973).
This need for prioritisation extends to financial remedy professionals and their clients (the parents): we consider it necessary for the legislation to instil
in them an awareness of the fullest extent of the child’s welfare, going beyond their financial needs, to look at wider safeguarding, emotional,
environmental, physical and psychological factors.

Welfare (and standard of living) are surprisingly not included as statutory factors within Schedule 1 of the Children Act 1989 (although the case law
shows that the judges routinely consider welfare and the standard of living that is enjoyed by the parents and the child). Schedule 1 only enables
parents to make claims for the benefit of their children and has significant limitations. We therefore welcome the proposals to provide cohabitants
with the means to seek financial provision for themselves (although as set out in answer to question 30 below we would extend the proposals to
include parents of children even if they have not cohabited).

The FSG believes that more co-ordinated consideration needs to be given to families at the point of separation in multiple ways. This is why we are
calling for the establishment of a Commissioner for Separated Families. Such a post could give greater attention to the welfare of a child and what it
means across all relevant legislation, including this proposal.

We interpret child welfare as including the health, happiness and wellbeing of a child, which in financial remedy cases would incorporate their financial
and safeguarding needs. Any relevant legislation needs to be mindful of the emotional, environmental, physical and psychological factors that affect
children during the process of family transition. We address this in more detail below in answer to the questions.

Children are a vulnerable cohort at the time of separation, especially whilst their parents are discussing their separation, including the future financial
arrangements. Their vulnerability increases as a result of the separation and therefore this increases the need to focus on their welfare when the
system in which they are living changes.

We therefore welcome the second principle; ‘protecting the vulnerable’. Children should be able to live in a physical and emotional environment
where they are not exposed to harm, where they can thrive and their development can proceed along a normal trajectory.

A child’s welfare is affected both by the law and the manner by which the process of resolving the finances takes place. Any application of the
consideration of child welfare needs to apply to both the law and the system within which it operates.



Children will suffer where there is seen to be a large and unfair financial discrepancy between the two households, a perception that could be on the
part of the parent, the child or both. Such discrepancies (which particularly arise for the child of the unmarried family) can lead to long term, poorly
resolved parental conflict which has considerable impact on a child’s long term well-being (see Professor Gordon Harold’s summary of the research
https://www.familysolutionsgroup.co.uk/wp-content/uploads/2022/06/Inter-Parental-Conflict-and-Family-Separation.pdf).

While court proceedings to resolve financial applications may be needed for some, they risk exacerbating parental conflict. Separating couples need
clear legal solutions and accessible pathways to the process suited to their situation. Therefore, we welcome the third principle of the consultation;
‘to provide a clear and accessible framework’. One of the FSG’s aims is to encourage non-court solutions following separation (NCDR options) where
safe and appropriate, with the welfare of the child being at the forefront. We are glad that the consultation’s principles support this.

We are not replying to every question. We are focusing our attention on areas that affect the children in particular, and we only address questions
which directly impact on their welfare and the needs of their carers. We have therefore elected not to complete every Yes/No/Undecided option either.

While the government considers the responses of this consultation and how it intends to take them forward into legislation, the FSG would welcome
the opportunity to be involved in further considerations and in the drafting that concern the areas we have covered.

Whilst our concerns for children are wide-ranging and cover all children of separating or separated families, including those who will never be involved
with court proceedings, we have focused our suggested amendments to the consultation’s proposals, which we broadly support, around the following
specific additions and refinements:

Summary of our Key Proposals

1 The word ‘welfare’ should be given more definition and scope, to ensure that the welfare of the child is properly examined.

The current s25(1) wording should be changed to make the welfare of minor children the ‘primary’ consideration, instead of the
‘first’ consideration. This reflects Article 3 of the UNCRC.

The s25(3) factors (which are about children) should be expanded.

The current s25(2) and s25(3) factors should be merged, with the s25(3) factors listed first.

There should be a stated prioritisation of the s25(3) children factors.

The Stage 2 and 3 needs distinction should be removed (and the stages merged).
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Part 1 - Reforming the law of financial remedies on divorce

Question

Response

Question 5

Do you agree with the government’s view that the overarching
objective of the court when making a financial order should be
to reach a fair outcome through the application of the sharing
and needs principles? You may wish to give reasons in the text
box.

e Yes
* No

e Undecided

We agree that a codification-plus model is the most appropriate approach for reform
as it would retain a judicial discretion while bringing in greater structure and more
certainty which will assist families, in particular children, as it will hopefully reduce
acrimonious court proceedings which exacerbates parental conflict.

We consider that the protection of and the promotion of the child’s welfare should be
the primary consideration. This incorporates the obligations and responsibilities
(including parental responsibility) arising from the relationship.

The objective (however termed) should expressly state that a fair outcome must give
primary consideration to child welfare, rather than leaving this implicit until the needs
analysis begins. Otherwise "fairness" risks being read through an adult-only lens, at
least at the headline level, with child welfare only specifically considered as part of
the needs analysis (see questions 7 and 8 below).

However, as stated at questions 7 and 8 below, we do not think it helpful to divide the
needs into Stage 2 and Stage 3 and we recommend that this third stage be removed,
so that needs are not divided between essential and ‘discretionary’.

Question 6

Do you agree with the government’s view that the objective for
meeting needs should be to enable both parties to transition
to independence, as far as resources allow? You may wish to
give reasons in the text box.

* Yes

This is, at least in principle, right for the adults’ needs, but "transition to
independence" is adult-centred language. It should be made clear this transition is
pursued consistently with, and after, meeting children's needs during their
dependency. It should also take into account any economic detriment that one of the
couple still face as a result of the marriage (e.g. reduced earning capacity due to
childcare responsibilities).

It should also be born in mind thatin 2026, many young people who have left education
(including university) are struggling to secure employment and housing. (The recent
analysis by the Institute for Fiscal Studies shows that 42% of 25 year-olds now live with




* No

their parents, an increase from 25% in the 1990’s.) Following separation, the parent
with whom the young person resides is unable to seek child maintenance but is likely

* Undecided to be covering their child’s financial needs which will impact on the parent’s financial
position. We therefore do not consider that financial independence should be the
sole objective when assessing needs and that discretion needs to be retained.

Question7 We have specific comments and alterations to the three-stage approach.

Do you agree with the government’s view that the court should
apply the needs objective using a three-stage hierarchical
approach? You may wish to give reasons in the text box.

* Yes

* No

e Undecided

1. Primary consideration of definition

We agree with stage 1, that the welfare of the children should be the most significant
focus.

However, we propose that the wording should state that the ‘primary’ [not ‘first’]
consideration be given to the welfare of any children of the family.

Under Article 3 of the United Nations Convention on the Rights of the Child (UNCRC),
in “all actions concerning children, whether undertaken by public or private social
welfare institutions, courts of law, administrative authorities or legislative bodies, the
best interests of the child shall be a primary consideration”.

Though this is a shift in the language, to move from first to primary consideration, we
would argue that this gives the correct emphasis on the child and is also in keeping
with the principles of the UNCRC.

In practice, if somethingis a ‘first’ consideration, then, once considered, it can be cast
to one side. This is, we believe, what has happened in practice with s25(1) and why the
s25(3) children factors have been so ignored in the interpretation of financial remedy
law.

Though the UNCRC uses the term ‘best interests’ rather than welfare, we suggest
retaining welfare. It is already embedded into financial remedy law in s25(1) and it is
likely that any proper consideration of either ‘welfare’ or ‘best interests’ would be




aligned, if not identical. The key point is that the needs, interests and welfare of a
child are a foundational focus, however worded.

Welfare of the child must be the primary consideration in all actions concerning
children. whether undertaken by courts, businesses or government bodies.

2. Child Welfare definition

We support the consultation’s observations around the link between a child’s welfare
and their primary carer’s financial position. As it says “the needs of the primary carer
and those of a child are inextricably linked. This connection means that financial
hardship for a carer can have implications for a child’s well-being and future
opportunities”.

As stated above in our introduction, we consider it would be helpful for any legislation
to define child welfare, as current practice routinely overlooks the wider welfare
needs of the child, even though it is set out in statute as the first consideration for
financial remedy at s25 (1) MCA 1973 (though not in Schedule 1).

Careful thought needs to go into legislation as to how child welfare should be defined.
We suggest that child welfare should include ‘the health, happiness and wellbeing of
a child, to include their financial and safeguarding needs’. As stated in our
introduction, further work on this could be undertaken by a newly created
Commissioner for Separated Families.

Without further commentary or definition around child welfare, and it being included
as the primary consideration, the danger is that a "staged" model risks stage 1
becoming a brief procedural gateway (as we consider is the case with current
practice) rather than a properly scrutinised consideration of child welfare.

To further the aims of Principle 3, and to provide a clear and accessible framework, a
greater understanding of the definition of welfare would be helpful for those going
through separation and their professional advisors.

3. We consider Stage 2 and 3 needs should be merged.




We appreciate that stage 3 — discretionary need - has been included in relation to the
proposals for those who have a QNA or for cohabitants. However, we disagree with
that proposal. We consider that for these cohorts there would still be a discrepancy,
as the proposals provide for only married couples to have the sharing principle: co-
habitants and married couples with a QNA will only have access to the needs-based
considerations.

The concept of need is already well understood in family law, and creating additional
categories is likely to generate uncertainty and further litigation rather than reduce it.

We consider any artificial differentiation between categories of need will be extremely
difficult to work in practice, leading to much greater argument about what is essential
and what is discretionary/luxury. This is always contextual to the particular family and
the standard of living it has enjoyed. What is discretionary for one family, may be
considered essential for another.

It will be impossible to distinguish between essential and luxury needs for the benefit
of the child in particular. If stage 1is to meetthe children’s needs, itis likely that some
of those considered ‘discretionary’ needs for the adult may have already been
included in Stage 1. For example, is a dog a luxury? For many children retaining the
pet post separation will be a large part of meeting their welfare needs, particularly at
a time of significant change.

The potential different standards for the needs of the primary carer and child risks
encouraging financial control and economic abuse, which the consultation seeks to
address.

Whilst the status quo is considered to assess the past standard of living, what new
needs might a child have as they grow up and how, if at all, should these be
considered? While of course the past standard of living is important, the
consideration of the likely future standard of living the child will enjoy with both
parents is important. Looking at this factor could help reduce the likelihood of
disparities (see introduction above and question 21 below) and factor in different
future expenditure as a child gets older. We do not want a child to have ‘discretionary’
needs met with one parent while the other can only meet basic needs: this would not




align with the first principle of welfare. All needs can and should be aligned to the s25
MCA checklist of factors.

Importantly, a three-stage approach will undermine the consultation aim of increasing
certainty and open up the potential for diverging legal advice and approaches to varying
types of need. Anything which increases the risk of division between parents, and thus
conflict, is contrary to child welfare; hence the importance of adhering to the
consultation aim of greater certainty of outcome.

4. Section 25 MCA factors

We are uncertain as to how the government intends to integrate the three-stage
hierarchical approach alongside the child focused factors in s25(3) and the adult
factors of s25(2).

At present s25 is separated between children and adults which does not support child
welfare being centre stage. S25(1) directs the court to give first consideration to the
welfare of any minor child under the age of 18. S25(2) deals with all the factors that
affect adults then the child is referred to again in s25(3). Under the existing statute
(s29 MCA 1973), orders can be made where child remain in education or in special
circumstances - s29(3). Does that not need to be expanded to cover a ‘child’ post 18
remaining dependant and at home?

In practice s25(3) is routinely overlooked (for example we note it was not referred to in
the consultation), and any consideration of the child is either wrapped up within s25(2)
considerations or even bypassed.

Even with in S25(2), the ‘obligations and responsibilities’ factors set out within
s25(2)(b) which should include parents’ obligations to children and young people) are
rarely referred to. This consultation would be an opportunity to reemphasise parents’
obligations and responsibilities to their children, both financial and psychological,
and wider child welfare issues.




We recommend that the statutory drafting integrates the children's and adults'
analysis into one checklist, beginning with the children rather than separating them
into successive stages, which we set out in detail in answer to question 8 below.

Question 8

Do you agree that the stages should be focused on the
following:

1) first consideration to the welfare of any children of the
family;

2) capital and income needs, including their housing and
pension needs in keeping with the standard of living during the

marriage; and

3) where resources allow, discretionary need, in keeping with
the standard of living during the marriage?

You may wish to give reasons in the text box.
* Yes
* No

e Undecided

As stated above, we agree that children's welfare belongs at Stage 1 of the needs’
hierarchy, ahead of the adults' capital, income and discretionary needs (which we
recommend are not segregated). However, we are concerned that sequencing alone
will not deliver the shift in practice that this reform is intended to achieve.

There is a real risk that, under the proposed model, Stage 1 becomes a similarly brief
"gateway", nominally first, but not subjected to the same rigorous, evidenced analysis
that Stages 2 and 3 (or as revised) will attract for the adults' needs. This, we suggest,
is what routinely happens under the current legislation.

Sequencing addresses order; it does not by itself address depth of scrutiny.

As referred to at 7 above, in current practice, the s25(3) child related factors are rarely
referred to, and the court largely focuses on the children through the detailed s25(2)
adult factors. Although there is reference to ‘first consideration ... to the welfare’ of a
child in s25(1), this is interpreted in practice with reference to the child’s housing and
income needs, without there being wider considerations of other critical elements of
their overall welfare.

We therefore recommend an amendment to Section 25 itself rather than relying on
procedural ordering alone:

We propose merging the adult and children's factors of s25(2) and s25(3) into a single,
unified, child-first checklist, rather than treating stage 1 as a standalone preliminary
step ahead of a separately detailed adult analysis.

We believe the checklist should begin with s25(3) child-focussed factors before
including the existing s25(2) factors. It does not make sense that they are reversed
given that s25(1) is primarily about the children and then adult factors are listed before
the child-focussed factors are listed thereafter.




We propose adding extra factors to those in the current law in s25(3) as set out below.
A worked illustration could be:

¢. primary consideration being given to the welfare while a minor of any child of the
family who has not attained the age of eighteen... [CURRENT LAW SAVE FOR ‘PRIMARY’
RATHER THAN ‘FIRST’ CONSIDERATION].

Then as regards the exercise of the court’s powers under the Act: The court shall in
particular have regard to the following matters, with primary consideration being given
to (a) —(f) [child factors]: [wording mirrors the existing s25(3), but with additional
wording in CAPITALS]

(a) the financial needs of the child

(b) The income, earning capacity (if any), property and other financial resources
of the child

(c) Any physical or mental disability OR OTHER SPECIAL NEED of the child

(d) The manner in which he was being and which the parties to the marriage
expected him to be educated or trained

(e) THELIKELY EFFECT OF ANY CHANGE IN CIRCUMSTANCES ON THE CHILDREN;

(f) THE PHYSICAL, EDUCATIONAL AND EMOTIONAL NEEDS OF THE CHILDREN;

.... Then continue with adult factors as set out in current s25(2) (a) - (h). We also
recommend an addition to the existing s 25(2)(b), so that after ‘responsibilities’ it
should be: ‘INCLUDING THE PARENTAL RESPONSIBILITY TO THEIR CHILDREN’.

In addition, we propose one further factor, as raised in the consultation dealing with
compensation/the economic disadvantage of the parties e.g.

“ANY ECONOMIC OR FINANCIAL DISADVANTAGE SUFFERED AS A RESULT OF THE
RELATIONSHIP, INCLUDING THE IMPACT OF CHILDCARE AND CARING
RESPONSIBLITIES ON EARNING CAPACITY AND FUTURE CAREER.”’

Without this structural integration, we are concerned that the first stage risks
becoming a box-ticking exercise in practice, even where the policy intention is sound.
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Bringing up the child-focused factors before the adult factors would also bring the
consideration to child welfare more to the fore.

Question 9

Do you agree with the government’s view that there should be
a checklist of factors that the court must consider when
applying the needs and sharing objective? You may wish to
give reasons in the text box.

e Yes
* No

e Undecided

A s25 checklist supports certainty and is consistent with current practice. As set out
at 8 above, we recommend this be a single, unified, child-first checklist, rather than a
checklist oriented around adult circumstances, with children's factors seen as a
secondary ‘add on’ or ignored altogether in practice.

Question 10

Do you agree that this checklist should include an explicit
reference to any disadvantage suffered as a result of the
relationship? You may wish to give reasons in the text box.

* Yes
* No

e Undecided

This disadvantage, commonly arising from a parent stepping back from a career to
provide childcare, is frequently a direct consequence of meeting a child's needs.
Naming it explicitly (as part of the combined and revised section 25 factors as we have
set out at 8 above) reinforces the child-first approach rather than diluting it. It is
otherwise unfair to ignore the financial consequences of previous choices a couple
have made over how to organise their family’s care of the children.

Question 21

Do you agree with the government’s view that when
considering meeting “needs” under the qualifying nuptial
agreement model proposed, this should exclude discretionary

We disagree with the distinction between Stage 2 and 3 of needs and the exclusion of
discretionary needs for the reasons set out at 8 above. The needs of children do not
vary according to the legal status of their parents, and outcomes that indirectly
disadvantage children because of choices made by adults should be avoided. We do
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needs, in the same way as proposed for cohabitants? Please
explain the reason for your answer in the text box.

¢ Yes
* No

e Undecided

not consider that children should have different levels of protection depending on the
legal status of the relationship of their parents.

Furthermore, for the child of a family, who is likely to be spending time with both
parents, it is not in their interests to be experiencing substantially different lifestyles.
They could experience one parent (potentially their carer) being limited to essential
needs, whilst the other parent can afford more discretionary/luxury items. Without
needing to know any of the numbers, it is in the child’s interests to sense that the
resolution has been fair, and that each parent has been treated fairly and with respect.

Even if the two types of needs can have clear definitions attached, we think it is close
to impossible to further calibrate this in a way that makes sense across the whole
range of families’ resources and prior standards of living.

There could thus be two types of unfairness and imbalance in a model that seeks to
distinguish different types of need: one that arises with the comparison within a family
and one that arises with the comparison (or distortion of comparison) between
families.

As set out in our introduction and specifically commented on by one of our working
group (a child psychologist), children will suffer where there is seen to be a large and
unfair financial discrepancy between their two households (a perception that could
be on the part of the parent, the child or both).

Such discrepancies, whether the child’s parents were married or not, can lead to long-
term, poorly resolved parental conflict which has considerable impact on children’s
long-term well-being. We say this would fly in the face of the main principle to
prioritise outcomes for children and put welfare at the centre of decisions.
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Part 2 - Cohabitation

Question

Response

Question 28

Do you agree that the minimum age to be eligible for the
framework should be 187

*Yes

* No

¢ Undecided

We believe 18 is fine if there are no children but that it should be lowered to 16 if there
is a child or children between the couple.

Question 30

Do you agree that where cohabitants are living together and
there is a child of the family, the minimum duration
requirement should be disapplied?

*Yes

¢ No, but the minimum duration should be lowered

* No, the minimum duration should not be altered as a result
of children

¢ Undecided

We agree that where there is a child of the couple, the minimum duration requirement
should not apply.

We also consider that parents who have not lived together (i.e. are not cohabitants)
but have a child together should be able to use the proposed cohabitant provision
which, in principle, the FSG supports.

The presence of children fundamentally alters the nature of the relationship and the
policy considerations underpinning financial provision. A child should not receive
different practical protection because their parents' relationship ended before an
arbitrary period of cohabitation had elapsed. We think there should be the same
treatment, regardless of whether the child’s unmarried parents have shared a
household at any point. In both cases, the absence of sharing a household may
weaken a claim on the adult-to-adult level, but it should not weaken the consideration
of the needs of the children.

This issue deserves detailed consideration by the government, particularly given the
stated commitment is to ‘supporting and protecting all types of families’. Either, as we
suggest, the cohabitation rights are extended to such parents (i.e. those who have not
cohabited) within the proposed new regime, or by reforming Schedule 1 to provide the
court with greater flexibility than it currently has.
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Further investigation is needed into when a child is considered relevant to an application
for financial relief between cohabitants. The concept of a ‘child of the family’ is widely
recognised in Financial Remedy, but we question whether it could be applied in the
same way here. If a couple have minimal cohabitation, but a partner brought in a child
from another relationship, at what point would the existence of that child be sufficient
for the biological parent to gain rights from their cohabitant? This needs more thought
given toiit.

Question 32

Do you agree that “needs” should be the guiding principle the
court follows for determining outcomes when cohabitants
separate? You may wish to give reasons in the text box.

*Yes

* No

¢ Undecided

As set out above, the three-stage process (which we propose should be merged into
two) must always prioritise the needs of the children. It would be invidious if children
were worse off just because of their parents’ relationship status.

This is another reason why we are urging the government to consider that there should
be an explicit focus on the first stage, before the others are examined. The statutory
framework should therefore reinforce that principle.

From a child’s perspective, they will not see their needs divided as to essential and
discretionary, they will be considering the differences with other households, and
particularly with the two parents’ households. The psychologist on our working group
said that children are acutely aware of difference in finances, who is in control etc and
will internalise concerns (e.g. mummy can’t afford school uniform, but daddy doesn’t
have to pay for that). As referred to above, there is a danger that new categories of
need will further encourage financial control and economic abuse rather than reduce
it.

Question 33

Do you agree with the government’s view that the objective for
meeting needs should be to do so in such a way as to enable
termination of dependence and obligations as soon as is just
and reasonable? You may wish to give reasons in the text box.
*Yes

* No

¢ Undecided

We agree that the objective should be to enable financial independence as soon as it
is just and reasonable to do so and without qualification if the cohabitants have never
had children together.

However, the phrasing of this sounds less than attractive when cohabitants are also
parents. Their relationship as parents is lifelong and not subject to ‘termination’.

Perhaps there should be further wording in any legislation that clarifies this such as:
“This recognises that the financial and other consequences of being parents together
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may need to continue before termination than when there are no children of the
relationship.”

This objective should not override the proper assessment of needs, particularly those
of the children, which should (as stated previously) be the primary consideration.

The court should thus retain sufficient flexibility to recognise that, in some cases,
particularly where there are young children, disability, or significant health issues,
immediate financialindependence may neither be achievable nor consistent with the
welfare of the family.

Furthermore, we refer to our comments at question 6 above where young people, even
those who are out of tertiary education, are becoming increasingly dependent on their
parents. These factors should not be ighored just because the parents were
cohabitants rather than spouses.

If the objective of ending dependence results in materially different outcomes for
families because the parents cohabited rather than married, there is a real risk that
children may experience a lower standard of living than they would have enjoyed had
their parents been married.

Question 34

Do you agree that discretionary needs should be excluded
from the consideration of needs for cohabitants? You may
wish to give reasons in the text box.

*Yes

* No

¢ Undecided

If there is no sharing principle, then cohabitants will be treated differently from
married couples.

We do not consider there needs to be a third stage for the reasons as set out above.
When considering the needs of the children in the family, it is difficult to see how a
division can be made between different types of need. Even under Schedule 1 of the
Children Act (which can be used to provide ‘top up’ child maintenance where the payer
is a higher earner), there is no arbitrary distinction between essential and
discretionary needs of the child or their carer. If children’s needs come first, which is
what the consultation proposes, then these might already go beyond what some might
say are essential, particularly if the child’s other parent is very wealthy.
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Question 35

Do you agree that the court should be able to take account of
needs arising from wider circumstances than the relationship
(for example, serious health conditions or disabilities) when
determining financial provision? You may wish to give reasons
in the text box.

*Yes

* No

» Undecided

As stated in our answer to question 33, we agree that the court should be able to
consider needs/requirements arising from wider circumstances, including disability
and serious ill health.

Question 36

Do you agree there should be a checklist of the matters the
court must particularly consider when applying the needs
principle? You may wish to give reasons in the text box.

*Yes

Please see our reasoning as set out at 7 and 8 in relation to the statutory checklist.
There should not be a different checklist between married couples and cohabitants.

In particular, where there are children of the family, the child-focused considerations
should appear first within a unified statutory checklist, followed by the matters
relating to adult financial needs as we have drafted at 7 above.

* No

e Undecided So, as with Part 1, we recommend this checklist be structured as a single, unified,
child-first list rather than an adult-focused checklist with children's factors bolted on.

Question 37 As above, we support the principle of cohabitants having financial rights after a period

Do you agree with our proposed approach in relation to
remedies for cohabitants?

*Yes.

* No.

¢ Undecided

of time or having had children together. As set out in question 30 however we do not
consider there should be any requirement for parents to have lived together, and the
provisions should apply to all parents who have children even if they have not
cohabited. Schedule 1 does not fully protect children’s interests, regardless of
whether their parents lived together (see our answer to question 38 below). So, the
requirement for cohabitation before the primary carer can use the new legislation
does not sit well with the references in the consultation to the strong connection
between the child’s welfare and the primary carer’s financial position, and that
children should not be prejudiced by decisions made by their parents (e.g. whether
they marry or even cohabit).
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See also our answer to question 7 where we set out our wish to remove ‘discretionary
needs’, which we consider is not workable in practice and prejudices children of
unmarried parents and their carers.

Question 38

In relation to maintenance in particular, do you agree with the
following statements? Please tick all that apply:

e Maintenance should be awarded in exceptional
circumstances (such as serious health issues or disability).

* Any maintenance order should be time-limited, with no open-
ended “joint lives” orders.

* A maintenance order term may not be extendable beyond the
original period set by the court.

If you disagree with any of the proposals above, please explain
why.

We disagree with all three sentences as rigid principles, since they would deprive the
court of valuable discretion.

There will be some couples who are income rich but asset poor. We question how fair
a tight restriction on distribution of income should be in those circumstances.

Furthermore, an unfairness around Schedule 1 of the Children Act, which really
impacts children and young people and their well-being, is where their carer is forced
to leave any home that has been provided by the other parent, once the child has
completed school or after their first degree (around the age of 21). The practising
solicitors and mediators on the FSG have experience of cases where the young
person’s well-being and success at school has been greatly affected by the knowledge
that if they do not ‘succeed’ and go to post-school education, then their home will be
sold and the maintenance paid to their carer will also come to an end.

We welcome that cohabitant parents will be able to receive capital in their own right.
However, in some cases, where there is significant capital, it may be important to
retain maintenance claims (for example to support rent in the future and at least until
the child is financially independent to mitigate the issues we have highlighted above).

Question 39

Do you agree there should be an explicit requirement that the
court cannot award cohabitants a higher award than one which
would have reasonably been made if they were a married
couple divorcing?

*Yes

* No

¢ Undecided

In principle yes, but if there are children, their specific needs must be borne in mind.
As is already the case with couples who have been divorced with a final financial
order, either cohabitant parent should still retain the ability to make an application for
the benefit of children under Schedule 1 of the Children Act if required in the future
(which we understand will be the position under these proposals).
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Question 41

Do you agree an opt-out should not be able to prevent an
application being made on behalf of a child?

Having a child changes a relationship and individuals’ lives for ever. There should be
no ability to avoid a consideration of a child’s housing, capital lump sum or other
provisions to meet their needs. Adults can contract away their own claims against
each other, but a child's entitlement to have their welfare considered must never be

e Yes capable of being signed away by their parents' private agreement.

* No

e Undecided Therefore, cohabitants should not be able to contract out of stage 1’s examination of
the needs of the children or opt out of the ability for one of them to make an
application on behalf of a child in the future.

Question 42 We would suggest messaging in family-facing spaces (GP surgeries, family hubs,

What do you think is the most effective way to communicate
these reforms to the public, particularly to help dispel the
common law marriage myth and raise awareness of the new
legal rights?

schools, birth registrars) rather than generic public information campaigns alone.

We believe the campaignh should explicitly state that the reforms are centred on a
children's best interest (welfare) perspective, regardless of their parents' relationship
status. This is all part of reframing cultural understandings of adult rights (e.g.
parental rights) towards adult responsibilities (e.g. parental responsibility). The FSG
has in its first report called for public information and any new legislation regarding
finances would fit within the same overall messaging. The law should put child
welfare first, in all matters.

Part 3 — Cohabitation and Intestacy

Question

Response

Question 43

Should qualifying cohabitants receive the same intestacy
rights as spouses or civil partners? You may wish to give
reasons in the text box.

If cohabitants are prioritised in the same way as spouses, this will inevitably lead to
cases Where children from a previous relationship will be disinherited (for estates
under £322,000) or have substantially reduced inheritance rights.
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*Yes The suggested answer to that is that the disinherited children bring a claim under the

* No 1975 Act.

¢ Undecided
However minor children from a prior relationship will typically be in a far worse
position to launch complex and expensive litigation against a surviving partner who
inherits on intestacy, as compared with a cohabitant contemplating a claim under
the 1975 Act.
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