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CHILDREN'S

VOICES
IN FAMILY
SEPARATION

Article 12 of the United Nations Convention on the Rights of the Child states that a child
who is capable of forming his or her own views shall be assured of the right to express
those views freely in all matters affecting the child, the views of the child being given due
weight in accordance with the age and maturity of the child.

Children accordingly have a right to have their voices heard when a family separates.
There is an abundance of research demonstrating the benefits for children of being given
the opportunity to voice their views, yet there is currently no process or space to
encourage this within the out-of-court and solicitor-led arena. This is notwithstanding the
fact that FPR PD 12B 4.4 states that: 'Children should be involved, to the extent which is
appropriate given their age and level of understanding, in making the arrangements which
affect them' and specifically, 'in the context of dispute resolution away from the court.'

Accordingly, a group of children practitioners (solicitors and mediators) have reviewed
how this can be facilitated to enable children whose parents have instructed family
solicitors to have a neutral space to have their voices heard by their parents. Children’s
voices can then be given appropriate weight, according to their age and understanding,
when decisions are made which affect them. The solution is to offer Child Inclusive
Mediation (CIM), operating alongside the solicitor-led process. It aims to assist the search
of the parents and their lawyers for solutions by integrating further knowledge of the
children’s experiences. It is not the provision of evidence for use at court.

This right of children, to have their voices heard in matters that affect them, takes place in
mediation through an established process; there is a clear Code of Practice and
associated Standards for undertaking CIM, to be undertaken by trained and accredited
CIM mediators. Using CIM as an adjunct to solicitor's negotiation enables the right of
children to be recognised and addressed, so their voices can be heard in matters that
affect them. Child-Inclusive Mediation, operating alongside the solicitor-led process, will
be governed by the professional standards set by the Family Mediation Standards Board
and upheld by the Family Mediation Council.
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Both solicitors raise the suggestion of CIM with their clients, the parents. (It may be
that the parents may also have had CIM raised with them if they have had previous
contact with a family mediator). The solicitors will explain why this is being
suggested, with reference to children’s rights, best practice, the benefits to the
child and to the way the family issues are resolved. The way that CIM is presented
is critical, with strong research evidence in mediation highlighting that the take-up
by parents is far higher when offered by a mediator who is supportive and
committed to a child-inclusive approach. Thus, the solicitors will both need to be
confident, supportive and committed to CIM and the opportunities it presents for
children’s voices to be heard and (with the child’'s permission) fed back to the
parents.

If both parents consent, they and their two solicitors will agree on which Child
Inclusive Mediator to approach. In the first instance, a list of mediators involved in
this project will be provided. Once the model is established, names of mediators
accredited to consult with children in CIM can be found on the Family Mediation
Council website.

a. Before meeting with children, the mediator will arrange three initial
meetings, one with each parent of between 60-90 minutes per parent and
one shorter one with the solicitors.

b. The mediator will meet each parent separately for a confidential free-
standing meeting; to find out from the parents directly the circumstances of
the family, do screening/safeguarding checks, and check the situation is
suitable to invite the child to be consulted. The mediator will also check that

each parent understands the confidential nature of the child conversation
and feedback.

i. This will be a 60-90-minute meeting, separate and confidential, an
information and assessment meeting. The mediator will go through the
Agreement to Mediate and the CIM Parental Consent form with the
parents. If both parents are keen to proceed and if the mediator deems it
suitable these forms will be signed before CIM can proceed. Both forms
include reference to confidentiality (with exceptions) for the child and the
process, to record the agreement that the child’s feedback will never be
used in evidence or in open correspondence.

ii. The mediator will discuss the practicalities for meeting the child in the most
helpful way for the child and discuss timings and the manner of providing

the feedback.
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iii. The mediator will ensure that the parents understand that CIM is an
opportunity for their child to express their thoughts and feelings about
their current situation. It will be important that the parents are clear that the
CIM is not a forum for the children to give evidence, make decisions or take
sides. It is an opportunity for children to express how the parental
separation is affecting them: what they like, what's going well; what might
not be going so well; and what's important to them that they'd like their
parents to take into account when decisions are made which affect them.
Children will not be asked by the CIM mediator to make decisions; that
responsibility remains with the parents.

iv. The mediator will ensure the parents understand the confidentiality of the
meeting with the child. The child will choose the nature and content of
feedback to their parents (if any). There may be things which the child does
not wish to be fed back to the parents and, outside of safeguarding
concerns, the child’s confidentiality will be fully respected by the mediator.
Feedback to parents will only be what the child has permitted.

v. Parents, and those supporting and advising the parents, must understand
that the feedback will be verbal only. No written feedback will be provided
unless, in very rare circumstances, this is requested by a child.

vi. Itis possible that the child/ren will ask for a further meeting with the CIM
mediator, for example for them to find out how their views have been taken
account of. The CIM mediator will discuss this possibility with the parents
at their initial meeting.

c. The mediator will also meet the solicitors without the parents for a shorter
video call, ideally with both solicitors together. The purpose of the meeting
is to ensure clear professional boundaries around confidentiality are fully
understood, as set out in the CIM Parental Consent form to be signed by
their clients. The solicitors will be asked to countersign the CIM Parental
Consent form to confirm their agreement to the confidentiality of the CIM.
The success of the CIM model will depend upon robust confidentiality
boundaries being adhered to by both solicitors. The practicalities for
providing timely feedback and the solicitors’ listening role in that feedback
will also be discussed.

Before the mediator contacts or meets with the child, a time will be agreed with
the parents and solicitors, ideally soon after the child’'s meeting with the CIM
mediator, to provide feedback to the parents and solicitors. Having details agreed
and scheduled (video/in-person, date, time) in advance is important, to avoid
delay.
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The mediator invites the child to meet them. This will most usually be done by an
individual, personal letter - email or post - the mediator having discussed and
agreed the most appropriate form of contacting the child with the parents. The
child has confidentiality (including exceptions) explained to them. The child will be
reassured that they decide what feedback will be given to their parents and the
professionals supporting them. If the child says yes to the CIM meeting, the
meeting goes ahead online or in person.

The mediator will verbally provide the feedback that the child/ren has agreed is to
be given to the parents. This may be given to the parents together or individually
and the child may express a view about this. The default position is that solicitors
are also present, recognising the importance that they hear the child’s feedback
directly from the mediator rather than via their parent client, although this may not
be appropriate in every case. The solicitors will not speak during the CIM feedback
session and will remain in a listening role. If solicitors are involved in the CIM
feedback session then costs are a factor, but the feedback meeting would only be
a short meeting.

The parents (with or without solicitors as they choose) can decide whether they
wish to open up discussions within mediation with the CIM mediator following the
feedback. The parents may wish to schedule a follow-on meeting with the CIM
mediator following assimilation of the feedback and consultation with their
solicitors. Any immediate or subsequent meetings with the CIM mediator would
progress under the terms set out in the Agreement to Mediate which has been
signed at the initial individual meeting with each parent. If the parents wish to
simply hear the CIM feedback and then leave the matter with their solicitors, this
will be their decision. As ever, mediation is a voluntary option; it may follow on
from the CIM feedback immediately, at a further scheduled meeting with the CIM
mediator after a period of reflection and consultation with solicitors if desired, or it
may not proceed.

If no further meeting with the CIM mediator is scheduled, either immediately, or
after a period of reflection and consultation with solicitors, the matter continues via
solicitors. The further discussions with the solicitors will be undertaken with both
parents and solicitors (directly or indirectly) aware of the feedback that the child
has agreed to be shared with their parents and the professional supporting them.
The feedback from the child has been provided under clear confidential
boundaries of Child Inclusive Mediation. As such, it will never be used in evidence
or in open correspondence.
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